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was to be performed in England, it was enforceable in an Eng-
lish court, even though its performance might involve a breach
by the defendants of the law of Hungary.

The Court of Appeal, affirming the judgment of Branson J.,
held that the case did not fall within the principle stated by
Lord Sankey L.C in de Beeche v. South American Stores (c)
and by Scrutton L.J. in Rdli Brothers v. Compania Navera
Sota y Aznar (d). In the former case Lord Sankey said: "It
cannot be controverted that the law of this country will not
compel the fulfilment of an obligation whose performance in-
volves the doing in a foreign country of something which the
supervenient law of that country has rendered it illegal to do."
Scrutton L.J. said: . . . , where a contract requires an act
to be done in a foreign country, it is, in the absence of very
special circumstances, an implied term of the continuing valid-
ity of such a provision that the act to be done in the foreign
country shall not be illegal by the law of that country/' The
Court of Appeal in the Kleinwort case expressed a preference
for Dicey's statement: "A contract.... is, in general, invalid
in so far as the performance of it is unlawful by the law
of the country where the contract is to be performed/' It
may be that Lord Sankey's statement is too widely expressed,
and that Scrutton L.J/s statement is open to criticism in that
it expresses as an "implied term" something which may not be
consensual at all (e), and that Dicey's statement, so far as it
is quoted above, is sufficiently accurate, and it would appear
that the Court of Appeal is right in holding that the Kleinwort
case does not fall within the principle stated in any of the
passages quoted. A different question is whether Dicey's state-
ment is right in its context, and whether any court is justified
in approving of the statement in its context. For the purpose of
the further discussion Dicey must be quoted in unabbreviated
form, as follows (f):

(c)   [19351 A.C. 148, at p. 156.

(d)   C1920] 2 K.B. 287, at p. 304.

(e)   See especially du Parcq L.J., [1939] 2 K.B. at pp. 697-698.
Compare, as regards the theory of an implied term in frustration
cases, the judgment of Goddard J. in W. T. Tatem Ltd. v. Gamboa,
[1939] 1 KB. 132, and comment (1938), 54 L.Q. Rev. 480.   The
criticism of Scrutton LJ.'s use of the expression "implied term" does
not, however, affect the question of the conflict of laws discussed
below.

(/) Dicey is quoted from the fifth edition (1932). In the first
edition (1896) rule 148 was as follows: "The essential validity of a
contract is (subject to the exceptions hereinafter mentioned) govern-